
STATE OF NEW YORK

STATE TN( COM}TISSION

In the Matter of
o f

Gardiner trrlaverly

the Petltlon

Corporatlon
AFFIDAVIT OF MAILING

for Redeterninatlon of a Deflclency or RevisLon
of a Deterninacion or Refund of Corporatlon
Franchise Tax under Article 9A of the Tax taw for
the  Year  1978.

State of New York :
s a .  :

County of Al-bany :

David Parchuck/ConnLe Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlssion, that he/she ls over 18 years
of age, and that on the 28th day of Januaryr 1986, he/she served the wlthln
notlce of Decisl-on by certified mal1 upon Gardlner Waverly CorporatLon, the
petitloner in the wlthln proceeding, by encloslng a true copy thereof in a
securely sealed postpaid rrrapper addressed as follows:

Gardl"ner tr'laverly Corporation
34 S.  Un lon  St .
Rochester,  NY 14607

and by deposltlng same enclosed in a postpald properly addressed wrapper ia a
post offlce under the excluslve care and custody of the Unlted States Poetal
Service within the State of New York.

That deponent further saye that the sald addressee is the petl"tloner
herein and that the address set forth on sald rdrapper is the last known address
of the pet i t loner.

Sworn to before me thLs
28th day of January, 1986.

--)

ster oat
pursuant to Tax Law sect lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gardlner Waverly Corporatlon

for Redeterninatton of a Deflciency or Revislon
of a Determl,natl"on or Refund of Corporatlon
Franchlse Tax under Artlcle 9A of the Tax Law for
the  Year  1978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle llagelund, being duly sworn, deposes and saye that
he/she is an employee of the State Tax Connnlssion, that he/she le over 18 years
of age, and that on the 28th day of Januaryr 1986, he served the wlthin notlce
of Decislon by cert l f led mai l  upon Patr ick F. Kreckel,  the representat lve of
the petltloner ln the wlthin proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Patr ick F. Kreckel
Pat r i ck  F .  Krecke l ,  P .A.
7 Rockhurst Dr.
Penf leld,  NY 14526

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitl-oner herel"n and that the address set forth on sald ltrapper l-s the
last known address of the representat lve of the pet i t ioner.

Sworn to before me thl,s
28th day of  January,  1986.

Authorized to admlnister oaths
pursuant to Tax Law sectioa I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O B . K  T 2 2 2 7

January 28, 1986

Gardlner Waverly Corporation
34 S.  Un lon  St .
Rochester, NY L4607

Gentlemen:

Please take notlce of the Decision of the State Tax Commlssl,on enclosed
herewith.

You have now exhausted your rlght of review at the admlnistrat,lve level.
Pursuant, to section(s) 1090 of the Tax Law, a proceeding in court to revlew an
adverse declsion by the State Tax Coqmlssion may be lnstituted onJ-y under
Article 78 of the Clvl"l PractLce Law and Rules' and must be conrmenced l-n the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of this not ice.

Inqufles concernlng the computatlon of tax due or refund allowed Ln accordance
with thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatlon Unlt
Bui lding #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t lonerrs Representat ive
Patr lck F. Kreckel
Pat r i ck  F .  Krecke l - ,  P .A.
7 Rockhurst Dr.
Penf ie ld ,  NY 14526
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TN( COMMISSION

:
In the Matter of the Pet l t lon

o f
:

GARDNER-ITAVERLY CORPORATION DECISION
:

for Redeterminatl,on of a Deflciency or for
Refund of Corporat,ion Franchise Tax under :
Art ic le 9-A of the Tax Law for the Year 1978.

:

Petl,tloner, Gardner-Waverly Corporatl"on, 34 South Union St,reet, Rochester'

New York L4607, filed a petltlon for redetermination of a deflciency or for

refund of corporatLon franchise tax under Article 9-A of the Tax Law for the

year  1978 (F t l -e  No.  38468)  .

A hearing was held before Arthur Brayr Hearing Off lcer,  at  the off lces of

the State Tax Commissionr 25g Monroe Avenue, Rochester,  NewYork, on June 7,

1985 a t  10 :45  A.M. ,  w l th  a l l  b r le fs  to  be  subml t ted  by  Octobex  28 ,  1985.

Pet i t ioner appeared by Patrtck F. Kreckel,  P.A. The Audit  Divis lon appeared by

John P.  Dugan,  Esq.  (Janes  DeL la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitloner adopted a plan of llquldatlon prlor to the dletrlbutlon

of corporate asaets.

FINDINGS OF FACT

1. 0n l{ay 2, 1978, pet i t ioner sold a bul ldlng located at 40 South Unlon

Street,  Rochester,  New York for $48,500.00 and real lzed a gain on this sale in

the  amount  o f  $35,915.00 .

2. Pet l t ioner f l l -ed a U.S. Corporat ion Income Tax Return for the year

f978. It did not report the galn on the sale of the bulldtng on this report.

However,  pet l t ioner did f tLe a form 966, encapt ioned Corporate Diesolut lon or

l
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Liquidation, which reported that there rras a complete Llquldatlon of petitloner

pursuant to section 337 of the InternaL Revenue Code arlslng from the adoption

of a resolut ion or plan of dlssolut ion, or complete or part ial  l lquldat lon ln

la te  Apr l1 ,  1978.

3. Petitioner filed a State of New York Corporation Franchise Tax Report

for 1978 wherein i t  did not report  the gain on the sale of the buiLdtng at 40

South Unl-on Street ln Rochester, New York.

4. On March 26, 1982, the Audit  Divls ion issued a Not lce of Def ic lency to

pet i t ioner assert lng a def ic l-ency of corporat ion franchlse tax for the perlod

ended December  31 ,  1978 ln  the  amount  o f  $3 ,028.20 ,  p lus  in te res t  o f  $939.32 '

for a totaL amount due of $31967.52. The asserted def lc l"ency was premlsed upon

the failure to report the galn on the sale of the butldlng.

5. PetltLoner ls a New York corporation whlch lras organized ln 1964. A1-1

of the corporat lonrs outstanding stock was held, in equal amountsr by two

brothers, Mr. Lewls A. Ditr lnco and Mr. Vl"ncent D. Tr inker.  Mr. Ditr lnco and

Mr. Tr lnker were also the corporat ionts only off lcers and directors.

6. The sole assets of pet l t loner were cwo bul"Ldlngs on cont lguous parcels

of land located at the corner of Gardner Park and Unlon Street in Rochesterr

New York. One buildl,ng contained a dilapldated restaurant and bar business.

Rundown apartments were locat,ed above the restaurant and bar. The restaurant

and bar nere operated by a corporatlon known ag Rochester llaverly Corporatlon.

The total stock of the Rochester Waverly Corporatlon lraa also owned, in egual-

amounts, by Mr. Dl-trtnco and Mr. Trinker. The restaurant and bar were not

prof l tabl-e.

7. The second bull-ding owned by pecltioner was a clnderblock garage whlch

had neither heat nor runnl-ng water. The garage rras vacant nlnety percent of
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the tlne. However, on occasion, an antique dealer would store items ln the

gatage. The operatl.on of the garage was not profftabLe.

8. On January 8, 1978, pet i t loner entered lnto a nr l t ten contract to sel l

the bull-ding containing the restaurant and bar. Because the purchaser tntended

to use the bulLding to operate a bar and restaurant, the contract wae expresely

contingent on the purchaserrs obtalnlng a llquor license fron the New York

Divlsion of Alcoholic Beverage Control. On Aprll- 18, L978, the DlvLsLon of

Alcohollc Beverage Control l-ssued a condltl,onal approval for a LLquor l-icenee

to the purchaser.

9. After the Division of Alcohollc Beverage Control had issued lts

conditlonal approval to the purchaser, Mr. Dttrinco and Mr. Trlnker agreed to

l iquidate pet i t loner and to distr lbute al l  of  pet l t lonerts remal"nlng assets to

the shareholders after the actual c loslng. Pet i t lonerrs stockholders decided

on thls course of actlon because they belleved that there would no Longer be

any reason to have petl"tioner continue lts exlstence sLnce the real estate that

\ras proposed to be sold was pet i t ionerfs pr inclpal asset.

10. On Apri l  30, 1978, pet i t ionerrs board of dlrectors adopted a resolut ion

whlch provided, l "n part l

frREsoLvED, that tn the Judgment of the Board of Dl-rectors of the
Corporatlon, it is deemed advlsable that in vLew of speclal clrcuo-
stances discussed at the neeting that the Corporatl"on selL and convey
by proper l,Iarranty Deed, real- estate which the Corporatlon owns at 40
South  Un l -on  St ree t ,  Rochester ,  New York . . . r ' .

11. The "speclal  c ircumstancesrr referred to above was the declslon to

J- lquldate pet i t ioner and dlstr tbute pet i t l "onerrs assets. The reaeon why more

specifl,c language was not used in the resolution of April 30, 1978 was becauee

the resolution was going to be given to the purchaserrs attorney for the

purpose of authortztng the saLe. Consequently, Mr. Trinker did not feel tt was
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necessary for the buyers to be gl"ven a detailed description of what the special

circumstances \tere.

L2. On l{ay 2, L978, a l iquor l icense was issued to the purchaser of the

but ldtng. 0n l {ay 21, 1978r a closlng of the sale of the real estate took

p lace .

13. 0n Aprl l  17, 1979, Mr. Dltr lnco and t" Ir .  Tr lnker,  as pet i t ionerrs

directors, resol-ved to completely l lquidate and distr ibute al l  of  pet l t ionerrs

assets. They also resol-ved to dlssoLve pet i t ioner.  On the sane date, the

garage and the lot on whlch it stood were distrLbuted to Mr. Trlnker and

Mr .  D l t r lnco .

CONCLUSIONS OF LAW

A. That sectlon 337 of the Internal Revenue Code sets forth the ruLe that

if a corporation adopts a pl-an of complete ltquldatlon and wlthin a period of

tweLve months beglnnl"ng on the date of the planrs adoption, aLl of the aaaeta

of the corporation are distributed in furtherance of the pl-an of liqut.datlon,

less assets retalned to meet the claLms of the creditors of the corporat lon'

then the corporation shall not recognize gain or loss on its sale or exchange

of property wlthin such twelve month perlod.

B. That sectton 337 of the Internal Revenue Code does not set forth

whether there are any corporate formalitles that must be adhered to for the

adopt,lon of a plan or whether the plan must be in some formal corporate document

lsee 3A Rabkin & Johnson, Federal  lncome Glf t  and Estate Taxat lonr $23.10(2),

p. 2375(b)1. Moreover,  at  teast ln the case of c losely-held corporat ions,

where there l"s a plan to Llqufdate at an informal neeting the Internal- Revenue
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Service wll-L no J-onger contend that the date of the pJ.an of llquidatlon ls the

date of the adoptl.on of a resolution authotLzLng dlstributlons of the corporationfs

a s s e t a  ( R e v .  R u l .  6 5 - 2 3 5 ,  1 9 6 5 - 2  C . 8 . 8 8 ) .

C. That based upon the uncontradicted testinony presented herein, lt ls

found that petitloner adopted a plan of complete llquldatlon on Aprll 30, L978.

Slnce petl-tioner dlstrlbuted alL of lts assets wl-thin twelve months of the date

of the adoptlon of the plan, l-t was not requlred to report the galn on the sale

of i ts property at 40 South Unlon Street, ,  Rochester,  New York.

D. That the petition of Gardner-I{averly CorporatLon ls granCed and the

Notl"ce of Def l"elency, Lssued D1arch 26, 1982, Ls canceLl-ed.

DATED: Albany, New York STATE TA)( COMMISSION

JAN 2 81986
a

PRESIDENT

COMMISS


